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the	 asset	 and	 realisation	 of	 the	 capital	 gain.	 A	 South	 African	 resident	 individual	 who	
emigrates,	 is	 therefore	 exposed	 to	 the	 risk	 of	 such	 double	 taxation.	 Double	 tax	 treaties	






















resident.	 In	 order	 to	 allow	 the	 application	 of	 trailing	 taxes,	 double	 tax	 treaties	 need	 to	
explicitly	provide	for	this	in	a	specific	clause	in	the	capital	gains-article	of	the	tax	treaty.	The	






was	 subjected	 to	 the	 exit	 tax	 (step-up	 in	 the	 base	 cost).	 South	 Africa	 concluded	only	 two	
treaties	which	provide	for	such	a	step-up	in	the	base	cost,	one	of	which	has	not	yet	entered	
























































gain	 at	 the	 actual	 disposal	of	 the	 asset	 and	 the	 realisation	 of	 the	 capital	 gain.	 Several	
factors	 contribute	 to	 the	 risk	 of	 such	 double	 taxation,	 such	 as	 the	 differences	 in	 the	


















































The	 study	will	 further	 examine	 exit	 taxes	 in	 the	 context	 of	 double	 tax	 treaties,	more	
specifically	exit	taxes	imposed	on	the	increase	in	value	of	movable	assets	owned	by	an	



















































































This	 chapter	will	 give	an	overview	of	 the	 rules	and	 regulations	 concerning	 the	 capital	
gains	 taxation	 in	 South	 Africa	 when	 a	 resident	 individual	 transfers	 his	 residence	 to	























































































































































































































































































































































































































































































































As	most	 double	 tax	 treaties	 of	 South	 Africa	 follow	 the	 OECD	Model,	 this	 chapter	will	



































































of	 the	 gain	 and	 no	 income	 or	 deduction	 or	 gain	 or	 loss	 is	 recognized	 until	 cash	 or	


































emigration,	 the	 former	 State	 of	 residence	 may	 therefore	 lose	 its	 ability	 to	 tax	 the	
individual	on	the	increase	in	value	of	the	movable	asset	accrued	during	the	time	when	the	
individual	was	a	resident	in	that	State.	This	is	one	of	the	reasons	why	certain	jurisdictions	
impose	 a	 tax	 on	 the	 accrued	 increase	 in	 value	 of	 assets	 in	 the	 case	 of	 an	 individual	
changing	his	residence	to	another	jurisdiction46.	Such	a	tax	is	commonly	referred	to	as	an	
‘exit	tax’,	‘departure	tax’	or	an	‘exit	charge’.	The	wording	‘transfer	of	residence	to	another	



















exit	 taxes	 in	 the	 strict	 sense	 the	 tax	 charge	 relates	 to	an	accrued	value	and	 is	 as	 such	











































































































































the	 elements	 that	 constitute	 this	 economic	 allegiance	 have	 to	 be	 identified.’ 63 .	 In	 that	
respect,	the	four	economists	investigated	where	wealth	is	really	produced,	i.e.	where	it	














For	 the	application	of	Art.	13(5)	OECD	Model	 the	current	residence	 is	 the	determining	


































The	exclusive	allocation	of	 the	 taxing	 right	 to	 the	State	of	 residence	at	 the	 time	of	 the	




































tax	 laws	 of	 that	 state.	 In	 the	 2017	 version	 of	 the	 OECD	Model	 the	wording	 has	 been	










case	 where	 a	mutual	 agreement	 reached	 under	 Article	 25	 indicates	 that	 the	 competent	
















meaning	 in	 the	 domestic	 tax	 law	 of	 the	 contracting	 State,	 unless	 the	 treaty	 context	



















Para	 5	 of	 the	 Commentary	 on	 Art.	 13	 states	 that	 the	 article	 does	 not	 give	 a	 detailed	








































the	 various	 jurisdictions.	 Therefore	 the	 term	 ‘alienation’	must	 be	 interpreted	 broadly	
enough	 to	 include	all	 such	cases84.	As	 to	 the	application	of	Art.	3(2)	OECD	Model,	 the	


































contracting	 states,	 which	 are	merely	 put	 on	 par	 with	 alienations	 by	means	 of	 domestic	









that,	 based	 on	 its	 legislative	 history,	 the	Dutch	 exit	 tax	 cannot	 be	 characterised	 as	 an	
increment	tax	and	that	it	was	conceived	as	an	anti-avoidance	rule	to	discourage	tax-driven	









sense	after	entering	 into	a	 tax	 treaty	would	be	a	unilateral	breach	 by	 that	State	of	 its	
commitments	under	its	tax	treaties	(treaty	override),	which	would	not	be	in	accordance	



































13(5)	OECD	Model,	such	deemed	disposal	 is	 included	 in	that	 term	and	should	 for	 that	
reason	fall	within	the	ambit	of	the	allocation	rule	of	Art.	13(5).		
	
In	 this	 context,	 the	 judgement	 of	 the	 Supreme	 Court	 of	 Appeal	 of	 South	 Africa	 in	 the	
Tradehold-case	 needs	 to	 be	 mentioned99 .	 The	 SCA	 held	 that	 the	 term	 ‘alienation	 of	
property’	of	the	DTA	between	South	Africa	and	Luxembourg	was	‘widely	cast’	and	was	‘not	








prevented	 South	 Africa	 from	 applying	 its	 exit	 tax,	 without	 considering	 the	 time	 of	
disposition	rule	which	 considers	 the	deemed	disposal	 to	have	 taken	place	on	 the	date	
immediately	before	the	change	of	residence,	and	without	pinpointing	the	exact	date	of	the	
taxable	event	that	triggered	the	deemed	disposal.	There	is	no	indication	in	the	reasoning	




























































































includes	the	determination	of	which	 facts	give	rise	 to	a	 tax	 liability	and	the	manner	of	
imposing	a	tax	charge.	Ultimately,	2015	Final	Report	of	Action	6,	Preventing	the	Granting	
of	 Treaty	 Benefits	 in	 Inappropriate	 Circumstances,	 of	 the	 OECD/G20	 Base	 Erosion	 and	
Profit	Shifting	Project	(‘BEPS	Action	6’)	states	explicitly	that	‘The	provisions	of	tax	treaties	
































occur	 when	 the	 term	 ‘alienation’	 refers	 to	 two	 different	 taxable	 events	 in	 the	 two	
contracting	states:	the	one	state	levies	a	capital	gains	tax	at	an	event	that	is	regarded	as	a	
deemed	disposal,	such	as	when	a	taxpayer	ceases	to	be	a	resident	for	tax	purposes,	while	
the	 other	 contracting	 state	 may	 apply	 a	 capital	 gains	 tax	 when	 the	 asset	 is	 actually	
disposed	of	 and	 the	 capital	 gain	 is	 realised.	This	mismatch	 in	 timing	of	 taxable	events	
holds	the	risk	of	double	taxation	where	the	relevant	person	becomes	a	resident	of	another	


































































The	 Canadian	 Federal	 Court	 of	 Appeal	 ruled	 similarly	 in	 the	Holbrook	 R.	 Davis	 v	 Her	
Majesty	The	Queen	–	case	concerning	the	application	of	the	Canadian	exit	charge	when	a	
Canadian	resident	individual	transferred	his	residence	to	the	United	States.	According	to	





























a	 pension	 payment	 to	 an	 individual	 who	 emigrates	 from	 Belgium	 before	 the	 actual	
payment,	is	deemed	to	have	taken	place	on	the	day	before	the	taxpayer	ceases	to	be	a	tax	
resident	 of	 Belgium.	 The	 Court	 of	 Appeal	 had	 to	 answer	 the	 question	 whether	 this	
deeming	provision	was	in	breach	of	the	double	tax	treaty	between	Belgium	and	France,	
which	allocated	the	exclusive	taxing	rights	on	other	income	to	the	state	of	residence,	in	
casu	 France	 (Art.	18	DTT	Belgium-France).	The	Brussels	Court	of	Appeal	had	 ruled	 in	
favour	of	the	taxpayer	based	on	the	reasoning	that	the	Belgian	domestic	tax	provision	in	
question,	dating	from	after	the	DTT	was	concluded,	was	in	breach	of	the	provisions	of	the	








is	 still	 in	 force,	 the	 Belgian	 Tax	 Authorities	 confirmed	 that	 the	 deeming	 provision	






override	 and	 conformity	 with	 the	 double	 tax	 treaty129 .	 This	 difference	 is	 even	 more	
apparent	in	the	case	law	of	the	Netherlands	Supreme	Court,	where	the	deeming	provision	
regarding	 the	 exit	 tax	 on	 substantial	 shareholdings	 is	 found	 to	 be	 in	 line	 with	 the	
allocation	of	exclusive	taxing	powers	to	the	state	of	residence	(see	the	cases	mentioned	











































The	 change	of	 residence	has	an	 immediate	effect	on	 the	allocation	of	 the	 taxing	rights	
under	 Art.	 13(5)	 OECD	 Model	 and	 does	 not	 require	 any	 apportionment 133 .	 This	 is	
supported	by	para	3.1	of	the	Commentary	on	Art.	13	(from	the	2014	version	onwards).	
Even	though	this	paragraph	comments	on	the	effect	of	the	entry	into	force	of	a	new	treaty,	
‘it	 provides	 strong	 support	 for	 the	 argument	 that	 tax	 treaties	 do	 not	 require	 a	 time	
apportionment	 of	 a	 capital	 gain	 to	 take	 account	 of	 a	material	 change	 in	 circumstances	
during	the	accrual	period	of	the	gain’134.	
	
In	other	words,	 there	 is	no	basis	 in	Art.	13(5)	OECD	Model,	 that	 the	State	of	residence	
must	apply	an	apportionment	of	the	taxing	rights	under	which	the	profits	are	taxable	in	





























(2)(a)(i)	of	 the	Eighth	Schedule).	Assets	owned	by	a	 taxpayer	at	 the	moment	when	he	







sense	 on	 accrued	 increases	 in	 value.	 This	 finding	 of	 the	 ECJ,	 however	 is	 based	 on	 an	
erroneous	understanding	of	the	temporal	element	in	the	application	of	the	distributive	
rule	of	Art.	13(5)	OECD	Model.	The	ECJ	is	saying	to	base	its	findings	on	the	Opinion	of	the	





to	 it.	 The	 AG	 only	 observed	 that	 in	 the	 particular	 case	 of	 the	 tax	 treaty	 between	 the	
Netherlands	and	the	United	Kingdom	the	capital	gains-article	seemed	to	diverge	from	that	
principle	 laid	 down	 in	 Art.	 13(5)	OECD	Model	 and	 that	 the	 Netherlands	 had	 added	 a	









































benefits	 the	 Final	 Report	 of	 BEPS	 Action	 6	 drafted	 a	 revision	 of	 the	 section	 of	 the	




strict	 sense)	 as	 examples	 of	 domestic	 anti-abuse	 rules	which	 prevent	 the	 granting	 of	
treaty	benefits	in	inappropriate	situations145.	Indeed,	the	benefits	of	a	double	tax	treaty	














Art.	 1	 OECD	 Model	 (2017),	 which	 mentions	 as	 an	 example	 of	 ‘Improper	 Use	 of	 the	




































(2017),	 that	one	of	 the	solutions	to	 the	conflict	between	the	domestic	rule	and	the	tax	
treaty	is	that	the	application	of	specific	anti-abuse	provisions	found	in	the	domestic	law	
may	influence	the	treaty	application151.	The	Commentary	states	that	where	the	meaning	
of	 terms	 that	 are	 not	 defined	 by	 the	 treaty,	 are	 to	 be	 interpreted	 according	 to	 their	
meaning	 in	 the	 domestic	 laws	 according	 to	 Art.	 3(2)	 OECD	 Model,	 this	 includes	 the	
application	of	domestic	SAARs.	 ‘In	many	cases,	therefore,	the	application	of	specific	anti-
abuse	 rules	 found	 in	domestic	 law	will	 have	an	 impact	on	how	 the	 treaty	provisions	are	






























preventing	 the	 granting	 of	 treaty	 benefits	with	 respect	 to	 transactions	 is	 to	 ensure	 that	
treaties	 do	 not	 prevent	 the	 application	 of	 specific	 domestic	 law	 provisions	 that	 would	
prevent	 these	 transactions.	Granting	 the	benefits	 of	 these	 treaty	provisions	 in	 such	 cases	
would	be	inappropriate	to	the	extent	that	the	result	would	be	the	avoidance	of	domestic	tax.	















might	 constitute	 a	 breach	 of	 the	 allocation	 rules	 of	 the	 tax	 treaty156.	 In	 his	 view,	 the	
application	of	an	exit	tax	can	only	be	justified	if	and	to	the	extent	that	it	is	intended	to	
address	abusive	schemes.	The	issue	then	is	to	distinguish	between	bona	fide	emigration	
and	 emigration	 that	 is	 solely	 aimed	 at	 obtaining	 inappropriate	 treaty	 benefits.	 The	
Commentaries	do	not	give	any	guidance	to	that	end.	This	reasoning,	however,	is	based	on	
the	premise	that	exit	taxes	in	the	strict	sense	constitute	a	treaty	override	and	are	in	breach	































treaty	 benefit	 of	 Art.	 13(5)	 must	 be	 granted	 in	 case	 of	 a	 change	 of	 residence	 by	 the	
taxpayer.	This	means	that	the	principle	of	exclusive	power	of	taxation	to	the	residence	
State	must,	in	principle,	be	honoured	by	the	contracting	States,	since	tax	(treaty)	abuse	







that	 aims	at	obtaining	 inappropriate	 treaty	benefits159.	 In	 the	 context	of	 the	European	

































































































































With	 reference	 to	 the	 approach	 suggested	 by	para	 4.3.	 of	 the	 Commentary	 on	Art.	 23	
(version	2014	at	the	time	of	the	Final	Report	on	BEPS	Action	6)	the	Final	report	on	BEPS	
















levied	 by	 the	 other	 State	 on	 the	 part	 of	 income	 that	 accrued	while	 the	 person	was	 a	
























































Several	countries	have	 included	a	specific	provision	 in	the	capital	gains	article	of	 their	
treaties	to	address	the	allocation	of	taxing	powers	of	capital	gains	in	case	of	a	change	of	
residence	 of	 the	 taxpayer 178 .	 Special	 attention	 will	 be	 given	 to	 the	 specific	 exit	 tax	
provisions	in	the	tax	treaties	concluded	by	South	Africa	(see	Chapter	4).		
	














apply	 to	 individuals	who	change	 their	 residence	 from	 the	one	 contracting	State	 to	 the	
other.	Often	the	scope	is	limited	to	a	certain	category	of	assets	and	to	the	alienation	within	
































treaties	 regarding	 trailing	 taxes	 suggests	 that	 after	 the	 lapse	 of	 the	 specified	 time	 the	
former	State	of	residence	does	not	see	the	need	to	preserve	its	taxing	right	over	the	gains	
accrued	to	certain	assets	before	the	moment	of	emigration	of	the	individual.	One	of	the	
reasons	 could	be	 that	 the	 former	 state	of	 residence	accepts	 the	exclusive	allocation	of	
taxing	 rights	 to	 the	 new	 State	 of	 residence	 because	 after	 the	 lapse	 of	 time	 the	 nexus	
between	the	increase	in	value	and	the	residence	fades.	Another	explanation	could	be	that	
the	 trailing	 tax	was	aimed	 at	preventing	 tax	driven	 short-term	emigration	 in	order	 to	
circumvent	 the	application	of	 the	 capital	 gains	 tax	 followed	by	a	quick	 re-immigration	
(also	referred	to	as	‘round-tripping’)	and	that	after	the	lapse	of	a	certain	period	of	time	



























































































It	 may	 come	 across	 as	 striking	 that	 nine	 tax	 treaties	 contain	 a	 clause	 regarding	 the	









Treasury.	 In	applying	 the	exit	 charge,	 South	Africa	had	 its	 share	of	 the	 taxation	of	 the	









the	 taxpayer	 who	 wants	 to	 transfer	 his	 residence	 out	 of	 South	 Africa	 to	 the	 other	
contracting	State.		
	
For	 the	 inclusion	 of	 a	 clause	 to	 preserve	 the	 right	 to	 apply	 a	 trailing	 tax,	 the	 other	
contracting	State	must	have	been	the	requesting	party.	In	that	case,	South	Africa	as	the	


































Denmark	and	 the	new	 treaty	with	Germany,	 require	 for	 the	 individual	 to	have	been	 a	
resident	of	the	State	of	emigration	for	a	minimum	period	of	time	of	five	years	in	order	for	
the	apportionment	of	the	taxing	power	to	apply.	In	these	cases,	the	tax	treaty	does	not	













The	 clauses	 in	 respect	 of	 the	 application	 of	 trailing	 taxes	 are	 only	 relevant	 for	 an	
individual	emigrating	from	a	State	which	applies	a	trailing	tax	based	on	its	domestic	tax	
laws.	To	date	the	South	African	Income	Tax	Act	does	not	apply	a	system	of	extended	tax	
liability	 (trailing	 tax).	The	 tax	 treaties	of	 South	Africa	allowing	 the	application	of	such	






















assets,	 i.e.	 any	 shares	held	by	 the	 individual	before	he	became	 a	 resident	of	 the	other	
























residence,	do	not	have	any	 influence	on	the	timing	of	 the	payment	of	 the	exit	 tax.	The	
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